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WHAT IS OPEN SOURCE SOFTWARE?  Open Source Software (OSS or Open 

Source) is simply software licensed under an “Open Source” license.  Although there is no 

single agreed-upon definition of what constitutes an Open Source license, the Open Source 

Initiative (OSI) lists over 65 licenses that, according to the OSI, meet the OSI’s Open Source 

Definition.1 When thinking about types of Open Source licenses, it is helpful to divide them 

into three major categories, BSD-style, Reciprocal, and Downstream. 

 

BSD-style OSS Licenses 

 “BSD-style” licenses are very flexible licenses that present few restrictions or obligations. 2 

Such licenses typically grant the user broad rights to use and modify the software, so long as the 

user includes the copyright attribution specified by the author. Software that is licensed under a 

BSD-style license can be modified and redistributed under any license, such as a traditional 

end user license agreement (EULA), or under another Open Source license, offering 

maximum flexibility from a developer’s perspective.  

 

Reciprocal OSS Licenses 

 “Reciprocal” licenses, sometimes referred to as “Copyleft” or “Viral” licenses, often 

include significant restrictions and limitations. Reciprocal licenses typically include a broad 

copyright license and potentially an implied or express patent license to use or modify the 

licensed materials, and in return requires products derived from or combined with those 

materials to be licensed only under the terms of that same Reciprocal license. Such restrictions 

preclude the use of additional or different license terms by the user, such as those found in a 

                                                
1 http://www.opensource.org/docs/definition.php. 
2 BSD stands for Berkeley Software Development. This category is also referred to as non-Reciprocal or 
Attribution-style. Examples include the BSD, MIT and MS-PL licenses. 
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EULA. Reciprocal licenses also may require the licensor to distribute or make available the 

source code to the licensed materials, and any improvements or contributions made thereto. 

Reciprocal licenses can require the user to grant broad rights to their related IP that applies to 

the distributed Reciprocally licensed code, and may preclude the user from enforcing their 

related patents, even in a defensive manner. The most commonly used Reciprocal license is 

Version 2 of The GNU General Public License (GPLv2).  

 

Downstream Licenses.   

 “Downstream” licenses are not as flexible as BSD-style licenses, but they may offer the 

developer more flexibility than Reciprocal licenses do. Downstream licenses usually either 

require the license under which you will distribute the Downstream licensed code to be 

“compatible” with the Downstream license, or requires the Downstream-licensed code to be 

distributed under the terms of that Downstream license, on a file-by-file basis.  In other words, 

you can combine Downstream code with your proprietary product code, but the Downstream 

code itself must be licensed under its original license, and the license you use for the 

remainder of the code must not be incompatible with the terms of the Downstream license. In 

such a case, you may be able to use your EULA, but might also have to distribute the 

Downstream code under its original license. The risks associated with Downstream licensed 

code are generally associated with the complexity of the licenses, and the ease by which the 

terms and conditions can be inadvertently violated. One example of a downstream license is 

the Lesser GNU General Public License (LGPLv2).  Under the LGPLv2, it may be possible to 

use the code in a manner that causes that license to function as a Downstream license, but if 

you use the code incorrectly, the license becomes, from a licensing standpoint, the equivalent 

of its Reciprocal big brother, the GPLv2.  

 

OSS Does Not Compete with Proprietary Code 

 OSS is not a product or industry in itself.  As defined earlier, OSS is simply software 

licensed under an Open Source license.  Therefore, Microsoft for example, does not compete 

with OSS; rather Microsoft competes with providers of software and services that are similar to 

Microsoft’s offerings, such as RedHat, IBM, and Oracle, all of which, like Microsoft, use OSS 

in some capacity. Ultimately, the demands of software customers will bring about the most 
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innovative and cost-effective software products and services, which will be made from both 

OSS and proprietary components.  The software ecosystem as a whole will continue to benefit 

from the coexistence of OSS and proprietary software, and in the end, software makers will use 

either OSS or proprietary software components based upon total cost and quality. Calculating 

total costs associated with the use of OSS during software development should include any 

costs associated with vetting OSS materials3, and the risks associated with potential IP 

infringement should not be ignored. Using any third-party code involves the risk that such code 

contains unauthorized infringing content, but unlike many commercial licenses, OSS licenses 

do not include reps and warranties relating to the non-infringement of third-party IP.4     

 

OSS is Big Business 

 As explained above, OSS does not compete against proprietary software, but traditional 

software makers do use OSS strategically to compete against each other. While some still 

depict the software industry as divided into mutually exclusive rival camps of proprietary 

software and OSS5, the reality is that some of the largest proprietary software manufacturers are 

responsible for the development of the most important OSS projects. For example, estimates 

are that leading companies such as IBM, Hewlett-Packard, Intel, Fujitsu, Red Hat, and Novell 

spend at least $1 billion a year on the development of Linux6, and the growth in OSS-related 

revenues has and will continue to be tremendous.7  

                                                
3 Costs could include forensic code scanning services such as those available from Black Duck or Palamida, Inc. 
Costs associated with such services vary depending on the size and complexity of the code base. In my experience 
the coasts have ranged from $10,000 to as much as $70,000 depending on the size of the job. Factors involved in 
the decision to perform a forensic analysis could include, among many other things, the importance of the 
product involved and the ease by which it can be withdrawn from the market in the event an IP infringement 
claim is made. OSS materials used strictly for internal purposes and which are not distributed are in a much lower 
risk category than materials that are to be distributed.      
4 Due to the restrictions in the terms of the most common Reciprocal licenses, competition in the software 
industry will likely result in a trend toward more flexible OSS licenses, such as BSD-style licenses.  While many 
current business models are designed to work within the restrictions of the GPL licenses, such as its prohibition 
on per-unit licensing fees, consumer demand for products and business models that take maximum advantage of 
emerging technologies will require more flexible license terms like those found in the BSD License.   
5 “Proprietary software” is software that is subject to licenses that typically restrict the licensee’s right to copy, 
redistribute, or modify the software, and normally do not grant access to the software’s source code. These 
restrictions help to protect the developer’s investment in the software by preventing third parties from 
expropriating the software’s economic value without the developer’s authorization. 
6 Linux is a generic term referring to Unix-like computer operating systems based on the Linux Kernel. See: 
http://en.wikipedia.org/wiki/Linux 
7 An IDC study is forecasting that the standalone OSS market is poised to grow from $1.8 billion in 2006 to $5.8 
billion in 2011, a compound growth rate of 26% per year. 
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 The OSS community has also adopted elements of traditional software business models.  

For example, enterprise customers demand service-level support agreements from their 

software vendors, but in order to deliver promised service levels, the vendor must make sure 

that the source code is maintained in a stable state. Therefore, support contracts covering OSS 

applications often specify that the customer may not modify the source code without 

invalidating their support contracts. 

 

INTELLECTUAL PROPERTY AND OSS • Software may be protected by patents, 

copyright, trademarks, and trade secrets. Copyright protection applies automatically upon the 

creation of a copyrightable work (when it is affixed in some tangible medium) and software has 

been deemed copyrightable by Congress and the courts.8 Once a copyrightable work is created, 

the work is automatically protected by copyright law, and the copyright holder has certain 

exclusive rights to the work, specifically, to reproduce, create derivatives from, distribute, and 

publicly perform or display the work.9 Because the author has the exclusive rights, subject to 

some limitations, anyone else who wishes to use the work needs the permission of the author.10 

Without such permission the user could be deemed a copyright infringer. With regards to 

software, such permissions are usually in the form of licenses by which the rights holder grants 

the licensee particular rights while retaining others.  

 Because different OSS licenses may have very different terms, it is critical to recognize what 

license applies to the OSS you want to use. Each type of license confers different rights and 

may impose different obligations, and any particular software application may be governed by 

multiple OSS licenses. So even though two software applications may be referred to simply as 

OSS, if they are licensed under different licenses, the terms and conditions governing the use 

of one may be significantly different than those governing the other. The rights you have, and 

thus the limitations on what you can do with that software, are completely dependent upon the 

terms and conditions of the licenses that control the code in question.  

 

                                                
8 See U.S. Code: Title 17, Chapter 1, §101: A work is “fixed” in a tangible medium of expression when its 
embodiment in a copy or phonorecord, by or under the authority of the author, is sufficiently permanent or stable 
to permit it to be perceived, reproduced, or otherwise communicated for a period of more than transitory 
duration. 
9 U.S. Code: Title 17, Chapter 1, §106. 
10 See U.S. Code 17, Chapter 1, §107. Limitations on exclusive rights: Fair use. 
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IP Due Diligence  

 Most commercial software developers have a process to review and approve third-party 

code that is used during the development process.  While practices vary widely, at a minimum 

the review process should include a way to identify all third-party materials and their applicable 

licenses.  Technical due diligence (TDD) is the process by which the third-party code and their 

applicable licenses are identified, and it may also include the analysis of the code’s quality and 

security vulnerabilities.  Once identified, all third-party licenses must be reviewed to determine 

if the code is being used in a manner that is compliant with their terms and conditions.   

 During an acquisition it is common to require a disclosure report from the company being 

acquired, which is supposed to list all third-party materials, including any OSS. Most of the 

time, acquisition partners vastly underreport the amount of OSS included in their code, and 

they are frequently unable to produce the licenses associated with the code they do identify.11 

The phenomenon is usually not related to intentional underreporting, but rather is due to a 

genuine lack of knowledge about the composition of their code base, due to a lack of proper 

policies and procedures requiring third-party licenses to be properly recorded and archived. 

Some developers either do not have procedures that require them to keep track of licenses, or 

they do not follow such procedures.  

 It is important to understand that when developers create software, they typically do not 

create the code from scratch, but rather combine existing and independently licensed 

applications or components together. Most of the time developers find their favorite solutions 

and applications on the Internet, and they may download and use them with little or no 

management oversight and without an understanding of the terms and conditions applicable to 

the code. As a result, management is often surprised by the actual content of their code. In 

fact, on average, the amount of OSS found upon forensic examination is between three to five 

times the amounts disclosed by the software developer.12 Therefore, if you acquire a company 

that uses OSS, and do not know the composition and origin of that code, or for that matter 

                                                
11 For about three years I served as Microsoft’s primary counsel responsible for the TDD supporting Microsoft’s 
M&A activities on approximately fifty (50) acquisitions and major license-in transactions. In 2008 alone Microsoft 
acquired over 500 million lines of code. In general the acquired code contained between ten and ninety percent 
third-party code.  About one half of the third-party code was OSS.   
12 Information provided by Mark E. Tolliver, CEO, Palamida, Inc. http://www.palamida.com/about.  Palamida 
Inc. is a company that specializes in forensic examination of software.  
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whether it is being used in compliance with the licenses that govern its use, you run the risk of 

buying an infringement claim. 

 The TDD process is essential to determine the compatibility of the code with the acquiring 

party’s licensing models.  In most cases the existence of OSS in a particular code base should 

not jeopardize an acquisition deal, but it is important to determine the exact makeup of the 

code and to determine if it is necessary to remove or replace any components prior to taking 

delivery. In the end, whether or not OSS is going to be a problem depends upon how the code 

is intended to be used by the acquiring party, and whether that use is consistent with the OSS 

licenses that apply.  

 

IP Chain of Tit le Issues 

 Unlike other third-party code, OSS has a unique set of challenges due to the collaborative 

nature of OSS development.13 The amount of control over contributions to any particular OSS 

project varies from project to project. Some projects have tight control over what can be 

introduced into that project’s code base, while other projects have little or no oversight. The 

important thing to understand is that OSS code may include unidentified third-party content 

that is not properly licensed. Some OSS projects have good reputations for quality and sound 

IP management practices, while others have known IP infringement issues.  Unlike proprietary 

software that often comes with a warranty of non-infringement of third-party IP, OSS is almost 

always licensed AS IS, with no warranties or indemnities. Therefore, in addition to identifying 

the license that applies to an OSS application, it is also important to investigate OSS products 

for known IP pedigree concerns before using that code.14   

 

Confusion between Open Standards and OSS  

 There is often much confusion about the difference between “open standards” and OSS. 

An open standard is a publicly available “specification,” whereas OSS is software that is subject 

to an “Open Source” license, and which may be used to implement an open standard in a 

                                                
13 See Eric Raymond, The Cathedral and the Bazaar. Open source evangelist Eric Raymond suggests a model for 
developing OSS known as the Bazaar model. In such a model users are treated like co-developers and so they are 
to have access to the source code and are encouraged to submit contributions to the software, including bug fixes 
and reports for the software and documentation. 
14 Some OSS projects have been repudiated by their authors following IP infringement actions against their 
projects, while other projects have known IP issues such as outstanding patent infringement allegations.      
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particular product or service. Whether a standard qualifies as “open” has nothing to do with 

the type of software used to implement that standard or the license controlling that software. In 

fact, open standards are agnostic with regard to software licensing or business models, so it is 

equally possible for an open standard to be implemented in proprietary software as it is in 

OSS. For example, HTML is an open standard implemented by both Firefox, a Mozilla OSS 

Web browser, and Internet Explorer, Microsoft’s web browser which is not OSS. 

 

OSS RELATED LITIGATION AND ENFORCEMENT ACTIONS ARE 

COMMONPLACE • The litigation between Trend Micro, Inc. and Barracuda Networks, 

Inc. and between Microsoft Corporation and TomTom NV15 is proof that OSS and other 

“Free” software are not free of litigation risks. In fact, litigation is a commonplace occurrence 

regardless of the software development model used or the license under which the software is 

obtained.16 IP disputes related to OSS are also not limited to disputes between commercial 

enterprises. The Free Software Foundation (FSF) and the Software Freedom Law Center 

(SFLC) have aggressively pursued and even sued certain companies, even very small OSS 

developers, for failure to comply with the terms and conditions of the GPL license.17  

 The OSS enforcement efforts initiated by the FSF and the SFLC that have concluded 

publically have ended in settlement, and the terms of those settlements have reportedly 

imposed significant obligations on the OSS developers involved.18 In their recent GPL 

Compliance Guide, the SFLC set forth its “standard” settlement demands, which includes: 1) 

compliance with all OSS copyrights, not just the program at issue; 2) notification to past 

recipients of the program; 3) appointment of a OSS compliance officer, and; 4) periodic 

                                                
15 See complaint: http://assets.bizjournals.com/seattle/pdf/techflash/tomtomComplaint.pdf 
16 See Francis M. Buono & McLean Sieverding, Trend spotting: Recognizing the Growing Risk of IP Litigation 
Facing OSS Developers and Implementers. The Metropolitan Corporate Counsel, September 2008, available at 
http://www.metrocorpcounsel.com/current.php?artType=view&artMonth=September&artYear=2008&EntryNo=8
702. 
17 See, e.g., Anderson et al. v. Monsoon Multimedia, Inc., No. 1:07cv8205 (S.D.N.Y. 2007) (settled); Andersen et 
al. v. Verizon, No. 1:07-cv-11070 (S.D.N.Y. 2007) (settled); Andersen et al. v. Xterasys Corp., No. 07-CV-10455 
(S.D.N.Y. 2007) (settled); Andersen et al. v. High-Gain Antennas, No. 07-CV-10456 (S.D.N.Y. 2007) (settled); 
Anderson v. Extreme Networks, Inc., No. 08-CV-6426 (S.D.N.Y. 2008); Anderson v. Super Micro Computer, 
Inc., No. 1:08-cv-05269-RMB (S.D.N.Y. 2008); Anderson v. Bell Microproducts, Inc., No. 08-CV-5270 
(S.D.N.Y. 2008); MDY Industries, LLC v. Blizzard Entertainment et al., No. CV-06-2555-PHX (D. Ariz. 2008). 
18 See http://www.news.com/8301-13580_3-9808378-39.html. 
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compliance reports.19  Reportedly, previous FSF and SFLC settlements have also included a 

significant monetary component.  It is interesting to note however, that the Guide to GPL 

Compliance only addresses the clear cases of GPL violation. It avoids addressing the more 

complicated and controversial ambiguities in the GPLv2, such as exactly when using a GPLv2 

licensed program with a proprietary program in a particular manner will cause the combination 

of the two to be governed solely by the GPLv2. For example, Section 3.1 of the GPL 

Compliance Guide states: “Most companies accused of violations, however, lack a basic 

understanding of how to comply even in the straightforward scenario. This document provides 

that fundamental and generally applicable prerequisite knowledge. For answers to rarer and 

more complicated legal questions, such as whether your software is a derivative work of some 

copylefted software, consult with an attorney.”20 In light of such ambiguities, the aggressive 

stance taken by the FSF and the SFLC, and the nature of previous settlement demands, 

developers and users of GPL-licensed software should be careful to understand and comply 

with all conditions and obligations of those licenses.  

 

OPEN SOURCING PROPRIETARY SOFTWARE • Software developers may want 

to release code that was previously distributed only under a proprietary license under an OSS 

license, or “Open Source” their code.  Some common reasons to Open Source code may 

include the desire to help related products achieve widespread industry adoption, to allow the 

community to develop a product they are not interested in commercializing, or the desire to 

“give back” to the open source community in exchange for their use of certain Open Source 

materials. Although there are many rational business reasons to Open Source a product, 

careful legal review should be conducted prior to such a release in order to help identify and 

balance the potential benefits with potential adverse impacts on the distributor’s IP. 

Distribution of software under the GPLv2 for example, could include a broad license to the 

licensor’s copyrights and to the Licensor’s patents necessary to use the code distributed. The 

                                                
19 See: Kuhn, Williamson & Sandler, A Practical Guide to GPL Compliance, (Software Freedom Law Center 
2008) available at http://www.softwarefreedom.org/resources/2008/compliance-guide.pdf. 
20 See also The FSF’s FAQ to the GPLv2 at http://www.gnu.org/licenses/old-licenses/gpl-2.0-
faq.html#MereAggregation. “What constitutes combining two parts into one program? This is a legal question, 
which ultimately judges will decide. We believe that a proper criterion depends both on the mechanism of 
communication (exec, pipes, rpc, function calls within a shared address space, etc.) and the semantics of the 
communication (what kinds of information are interchanged).”   
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effort required to identify a licensor’s patents that might be impacted by distributing particular 

code under the GPLv2 may be costly and time consuming depending on the technology 

involved.    

Also, source code often contains comments and internal references inserted by its 

developers. When code is developed for internal use, or is compiled into object code prior to 

shipping, those comments never see the light of day. Because such comments were not 

intended for external consumption, they could contain content that is inappropriate or 

embarrassing. Therefore, it is also a good idea to review source code and documentation for 

inappropriate content before Open Sourcing it.      

       

Third-Party Code and License Unification 

 Developing software often involves licensing-in or purchasing third-party code that 

becomes part of the product code base. Some common commercial licensing terms prohibit 

re-licensing under an OSS license or disclosing the applicable source code. In such a case, 

Open Sourcing or disclosing the source code may constitute a breach of contract or cause the 

original license to lapse. In order to prevent the inadvertent distribution of third-party code that 

could trigger a breach of contract or give rise to a copyright infringement claim, it may be 

prudent to conduct TDD on your own code to identify all third-party components prior to 

Open Sourcing it.    

 

Distributing Build Environments and Documentation 

 In addition to releasing the binary and source code to an application, some applications 

that have been developed and maintained for internal use have associated build environments 

and documentation that are necessary to allow developers to conduct ongoing development 

and maintenance of the code. If your client wants to allow the OSS community to continue to 

develop or maintain code that is Open Sourced, your client may want to distribute the build 

environment. In such a case the build environment materials should be reviewed for license 

compatibility and for inappropriate or confidential content before distribution.   

 

CONCLUSION • IP is critical to both OSS and proprietary software, and your ability to 

identify the origin of the IP associated with specific OSS may be difficult or impossible. 
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Because IP applies to software of all types, and IP litigation is prevalent regardless of the 

licensing model involved, it is important to determine the licenses that apply to code you want 

to use, and to ensure compliance with such licenses. Software developers should strive to 

develop practices and policies that can unlock the benefits of OSS while respecting third-party 

rights, and in a manner that protects their own strategic IP. Open sourcing proprietary code 

should be done only after careful IP analysis, and IP due diligence on your own code may be 

recommended before disclosing your code and build environment materials to the public. 

•  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